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WHERE ARE WE GOING?

 CCP §§ 1263.110-1263.150 [DATE OF VALUE STATUTES]

 Strategic Timing: Deposit

CHRONOLOGICAL CASE STUDY
 Saratoga Fire Protection District v. Hackett

 Mt. San Jacinto Community College District v. Superior Court

 San Diego Metropolitan Transit Dev. Bd. v. RV Communities



Back to the Basics

 Code of Civil Procedure sections 1263.120 & 1263.130

 Absent a Deposit – 2 possibilities for “Date of Value”

1. Date of filing (if trial within 1 year)

2. Date of trial (if trial 1+ year from date of filing)



“DEPOSIT OF PROBABLE JUST 

COMPENSATION”

 At the outset of litigation, deposit accomplishes two 

things:

1. Prerequisite for motion for prejudgment          

possession

2. Establishes Date of Value (DOV)

(CCP § 1263.110)



DATE OF VALUE

→ New Information Affecting FMV

 Under Code Civ. Proc., § 1263.320, defining "fair market value," all 

information known at the time of trial must be considered to the extent 

relevant to establish the market value on the date of valuation.  

 Thus, while evidence of a change in the condition of the property after the 

date of valuation may not be admissible, information about the condition of 

the property on the date of valuation which happened to be discovered after 

that date must be considered.

 San Diego County Water Authority v. Mireiter (1993) 18 Cal. App. 4th 1808

“VERNAL POOLS” CASE



IF “NO DEPOSIT IS DEEMED 

MADE” - CCP § 1263.110(b)

 Whether or not the condemnor has taken possession of the 

property or obtained an order for possession, if the court 

determines that the probable amount of compensation 

exceeds the amount previously deposited and the amount 

on deposit is not increased accordingly within the time 

allowed under the law, no deposit will be deemed to have 

been made for the purposes of determining the date of 

valuation. CCP § 1263.110(b)



IF NO DEPOSIT IS DEEMED TO HAVE BEEN 

MADE, WHEN IS DATE OF VALUE?

→ Back to the Statutes!



CAVEAT: SECTION 1255.030

 If owner moves for an increase in the deposit and, if the 

motion is granted and the condemnor fails to increase the 

deposit, the owner could demand dismissal of the 

proceeding



TO DEPOSIT OR NOT TO DEPOSIT?

 If Agency needs Prejudgment Possession → must make a deposit

 But, if Agency does not need possession, should agency forego 

deposit in search of a later date a value?



STRATEGIC TIMING OF DEPOSIT

 Condemnor has a certain amount of control over 

the selection of the date of value

 In a period of increasing property values → make 

a deposit or get case tried within a year of the 

filing of the complaint

 In a period of declining property values → forego 

making a deposit



STRATEGIC TIMING OF DEPOSIT

 Caveat: The trial court has the duty to assure that the 

condemnee receives just compensation, and this may, in 

an unusual case, result in an adjustment of the date 

otherwise applicable. (Saratoga Fire Protection Dist. v. 

Hackett (2002) 97 Cal.App.4th 895, 904–906.)

 Equity argument 



Saratoga Fire Protection District v. Hackett 

(2002) 97 Cal.App.4th 895

 Trial began 11 months after the date 

the proceeding commenced

 FMV of the property increased from $2 

million to $3.2 million

 CCP § 1263.120 -- DOV is date the 

proceeding commenced

 Court held: Principal of just 

compensation required DOV be date 

of trial

 Statute = “unconstitutional as 

applied”

EXCEPTION!



Mt. San Jacinto Community College District 

v. Superior Court 

(2007) 40 Cal.4th 648

 Despite large increase in FMV, 

Court stuck to statutory scheme

 Did NOT follow Saratoga

 Why?

 Because of Deposit, the 

University had options!

 Move to increase deposit

 Move to withdraw funds



REASONING: SAN JACINTO

 Owner had option to withdraw funds (no longer at mercy of 
fluctuating market)

 Deposit date of value provides some needed certainty for 
acquiring agencies

 An alternative rule would provide a property owner 
incentive to delay proceedings to ensure a greater return 
on their property



San Diego Metropolitan Transit Dev.

Bd. v. RV Communities (2007)

 Court of Appeal changed statutory 
date of value

 CA Sup. Ct. granted review (stayed
review pending ruling Mt. San Jacinto)

 CA Sup. Ct. sent case back to Court of 
Appeal with instructions to vacate 
prior opinion and follow Mt. San 
Jacinto

 Court of Appeal did NOT change ruling

 CA Supreme Court Response:  
ORDERED CASE DE-PUBLISHED



TAKE AWAY

 Mt. San Jacinto is the law

 Saratoga only applies in unusual circumstance (i.e., it’s 

the exception!)

 The Court’s concern → valuation date provides just 

compensation to owner

Facts of Saratoga required deviation from statutory 

scheme

 CA Supreme Court de-publishing 

RV Communities shows they intended 

Mt. San Jacinto to be the final word 

on Date of Value



USPAP 
Licensed Appraisers have to comply with USPAP and 

Eminent Domain Law:

Standard Rule 1-4(f)

Project Influence

Hypothetical Conditions



USPAP – Standard Rule 1-4(f)

 “In developing a real property appraisal, an appraiser 

must collect, verify, and analyze all information necessary 

for credible results.

 When analyzing anticipated public or private 

improvements located on or off the site, an appraiser 

must analyze the effect on value, if any, of such 

anticipated improvements to the extent they are 

reflected in market actions.”



“Project Influence Rule”
(Code of Civil Procedure section 1263.330)

The fair market value of the property taken shall 

not include any increase or decrease in the value of 

the property that is attributable to any of the 

following:

(a)  The project for which the property is taken.

(b)  The eminent domain proceeding in which the      

property is taken.

(c) Any preliminary actions of the plaintiff 

relating to the taking of the property.



Hypothetical Condition: Defined (USPAP)

“A condition, directly related to a specific assignment, 

which is contrary to what is known by the appraiser 

to exist on the effective date of the assignment results, 

but is used for the purpose of analysis”



What do you do when a new acquisition parcel is 

added after case filed and deposit is made?



What do you do when the case is converted from 

a partial to a full fee acquisition?



Inverse Condemnation:  

Date of Value vs. Date of Condition



What if the Court Ordered Date of Possession differs 

from Actual Date of Possession?

Starting Date for a Temporary Construction Easement:



Fixtures & Equipment

Garden Variety Appraisals

Acquisition Appraisals – The date of 

inspection is the Date of Value

Condemnation Appraisals – It Depends

Date of Deposit

Date of Possession

Coincide with Real Estate or Goodwill

Because the Attorney or Client Say So



Why the Date of Value Matters

“Snapshot in Time”

Site Inspection / Inventory of Assets – Almost 

never takes the place on the DOV

FF&E may have been added or removed from 

the property from the date of inspection

Reconciliation of assets

Assume assets were in place and in similar 

condition as of the date of inspection



Why the Date of Value Matters

 Impact on Goodwill – Addition or removal of 

a $500,000 CNC Machine may have a 

significant impact on the analysis

Timing – Updating Opinions of Value

Difference of a few months, marginal impact

Difference of a year or more, may be 

significant



Unique Circumstances

Utilizing a DOV prior to the business operating 

at the Subject Site



Unique Circumstances

 USPAP – Hypothetical Condition Appraisal Report

 An assumption made contrary to fact for purposes of 

analysis

 Date of Value not determined before the 

exchange date

 Condemnation Clause

 If legal, supersedes CA Civil Code regarding 

compensation



Unique Circumstances

 Client needs to be prepared for multiple 

scenarios; however, the court ultimately rules on 

the DOV to be utilized

 Using multiple Dates of Value

 Recently exchanged an appraisal report with 4 

difference DOVs!



Dates Utilized and Why

 March 31, 2004 – corresponds to the estimated 

replacement costs new only of the IPRs and leasehold 

improvements as of the commencement date of the lease

 March 2014 – corresponds to the condemnation clause and 

expiration of the original lease term that was commenced 

on 3/14/04

 April 2018 – corresponds to the date that “AGENCY” took 

title to the subject real property

 July 2018 – corresponds to the appraisal exchange date as 

it is our understanding that the tenant currently is still 

operating at the subject site



DATE OF VALUE: BUSINESS GOODWILL

→ Law Still Developing



POTENTIAL AREAS OF CONTROVERSY: 

Date of Value - Business Goodwill

Does deposit statute apply to goodwill?

Date of Trial Moving target

Date of Impact Separate out other factors



POTENTIAL AREAS OF CONTROVERSY: 

Date of Value - Business Goodwill

After Condition / Passage of Time

Projections

 Speculation vs. Peeking

 Loss of Value vs. Lost Profits

 “Hypothetical” vs. Absurd


